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Introduction
On 6th September, the Court of Justice of the European Union ("CJEU”) delivered its
highly-anticipated judgement in Intel v. European Commission. In particular, the CJEU set
aside the controversial judgement of the General Court (“GC”) which had upheld the fine
of €1.06 billion imposed on Intel by the European Commission (“Commission”) for abuse
of its dominant position. The Commission’s fine was, until very recently (Google case), the
highest fine ever imposed on a single undertaking. In addition, the CJEU refers the case
back to the GC in order for it to examine the arguments put forward by Intel concerning
the capacity of rebates at issue to restrict competition.

Main points of the CJEU’s ruling
 The CJEU rejects the GC’s formalistic approach according to which exclusivity
rebates are per se illegal. This approach is based on the oldest CJEU case on this
issue Hoffmann-La-Roche which prohibited a dominant firm from granting rebates
conditional on purchasing all or most of a customer’s requirements from the
dominant firm over a period. In Intel, the CJEU without expressly overruling
Hoffmann-La-Roche modifies it by underlying that where a dominant firm puts
forwards evidence that its rebate scheme is not capable of restricting competition
and in particular producing foreclosure effects, these arguments need to be
considered. In other words, an assessment of all the circumstances of the case is
required, such as the extent of the undertaking’s dominant position on the
relevant market, the share of the market covered by the challenged practice, the
conditions and arrangements for granting rebates in question as well as their
duration and their amount;

 The CJEU confirms the importance of the aforesaid analysis with regards to
efficiency defences for exclusivity rebates. In particular, once the assessment of all
the circumstances is completed and the rebates fall within the scope of Article
102TFEU, the dominant company may raise an objective justification or an
efficiency defence. Namely, the company must prove that the exclusionary effect
arising from such a scheme, which is disadvantageous for competition may be
counterbalanced or outweighed by advantages in terms of efficiency which also
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benefit the consumer;

 The CJEU reiterates that not every exclusionary effect is detrimental to
competition and underlines that competition on the merits may lead to the
departure of the market
or the marginalization of competitors that are less efficient and so less attractive
to consumers from the point of view of, among other things, price, choice, quality,
innovation;

 The CJEU reverses GC’s ruling to bring rebates case law into line with pure pricing
practices and endorses as efficient competitor test (“AEC test”). The AEC test is a
quantitative calculation that establishes whether competitors who are similarly
efficient as the dominant company could profitably match the dominant
company’s rebates. If such competitors could so, then in principle the dominant
company’s rebates would not be abusive;

 In Intel case, the Commission had applied the AEC test in its decision and it played
an important role in supporting the infringement findings against Intel. The CJEU
found that the GC’s ruling contained errors of law, since it held that it was
unnecessary to deal with Intel’s arguments that the AEC test had been applied
incorrectly.

Practical consequences
The CJEU’s judgement offers an important clarification on the assessment of exclusivity
rebates and is consistent with the Commission’s Guidance Paper on Article 102TFEU.
The competition authorities are obliged to consider effects where the dominant company
produces evidence that its behavior is not capable of restricting competition. However,
since in practice such issues are raised by the defendants in abuse of dominance cases, the
increased burden on the competent authorities is likely to be significant. In other words,
the authorities cannot take a blanket per se approach and will be required to scrutinize
dominant companies’ defences.
Finally, the CJEU’s ruling may impact the Commission’s current investigations on
Qualcomm and Google. As for the Intel case, it remains to be seen how the GC will apply
CJEU’s guidelines into practice.
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The present newsletter contains general information only and is not intended to
provide specific professional advice or services.
If you need further assistance or information with regard to the above please
contact:
E.Tsiri@stplaw.com
E.Armata@stplaw.com
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