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Competition Law Alert 

         

    Introduction 

On Thursday, the 20th of October 2016, Advocate General (AG) Wahl’s long-awaited 

Opinion in Intel was released. Intel’s fight to overturn a record-breaking €1.06 billion fine 

received a boost from AG Wahl, who recommended that the Court of Justice of  the 

European Union (CJEU) should set aside the General Court’s (GC) ruling and refer back to it 

for review since he strongly disagreed with its findings on a number of points of law raised 

by Intel. 

     

      Background: 

In 2009, the European Commission (Commission) imposed a €1.06 billion fine on Intel, the 

US-based microchip manufacturer, for anti-competitive practices falling within the scope of 

article 102 TFEU (i.e. abuse of dominance). 

According to the Commission, Intel abused its dominant position on the worldwide market  

for x86 CPUs from October 2002 to December 2007, by implementing a strategy aimed at 

foreclosing a competitor from the market. In particular, Intel granted rebates to four major 

computer manufacturers on the condition that they buy all, or almost all, of their chips 

from Intel. Similarly, Intel awarded payments to three computer manufacturers which were 

conditional upon their postponing or cancelling the launch of Intel’s competitor CPU-based 

products and/or putting restrictions on the distribution of those products. 

Intel brought an action against the Commission’s decision before the GC seeking the 

annulment of that decision or at least a substantial reduction of the fine which was 

dismissed in its entirety.  Finally, Intel appealed before the CJEU against the decision of the 

GC. 

 

        AG Wahl’s Opinion may be summarized as follows: 

1. Exclusivity rebates do not constitute a separate and unique category of rebates, but 

rather fall within the general category of loyalty rebates. 

 
2. Loyalty rebates, whether or not they are directly conditional upon exclusivity, 

cannot be categorized as abusive without an analysis of the capacity of the rebates  
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to restrict competition depending on the circumstances of the cases. AG Wahl 

argues that loyalty rebates are presumptively unlawful but underlines that all the 

circumstances should be considered. Thus, an abuse of dominance cannot ever be 

established in the abstract, but rather, several circumstances relating to the legal 

and the economic context of the rebates should be examined. 

 
3. An assessment of all the circumstances must, at the very least, take into account 

the market coverage, duration of the impugned conduct, the “as efficient 

competitor test” (AEC), as well as other factors, which may vary from case to case, 

in order to ascertain whether the impugned conduct is capable of having an 

anticompetitive foreclosure effect. 

 
4. The assessment of the relevant circumstances should, taken as a whole, allow us to 

ascertain, to the requisite degree of likelihood, that the undertaking in question has 

abused its dominant position contrary to Article 102 TFEU. According to AG Wahl, 

likelihood must be considerably more than a mere possibility that certain 

behaviour may restrict competition, or, in other words the fact that an exclusionary 

effect appears more likely than not, is simply not enough. Thus, absent such a 

confirmation a more thorough economic assessment of the actual or potential 

effects on competition is necessary for the purposes of establishing an abuse. 

 
 

     Comments: 

     AG Wahl’ s opinion seems to endorse an effects-based approach to rebate schemes which 

is  in line with the Commission’s Guidance on its enforcement priorities in applying article 

102TFEU to abusive exclusionary conduct (Guidance Paper). Of course, such an approach 

requires a careful and detailed analysis of the legal and economic context of a rebate 

scheme in order to assess any competition law concerns. It remains to see whether the 

CJEU will adopt AG Wahl’s recommendation. 

 

 
The present newsletter contains general information only and is not intended to 

provide specific professional advice or services. 
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